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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

Plaintiff,

vs.

GARY E. PEEL,

Defendant.

)
)
)
)
)    No. 06-30049-WDS
)
)
)
)

BRIEF OF DEFENDANT GARY E. PEEL
ON RELEVANCE AND ADMISSIBILITY OF EXPERT TESTIMONY

COMES NOW counsel for Defendant Gary E. Peel, Federal Public Defender Phillip J.

Kavanaugh and Assistant Federal Public Defenders Stephen C. Williams and Daniel G. Cronin, and

respectfully submit the following brief on the relevance and admissibility of expert testimony.

I.  Introduction

In a complex case being prosecuted with the full measure of the resources available to the

United States Attorney for the Southern District of Illinois, Gary Peel is relying on one defense

expert, Thomas L. Hoops.  In granting the defense’s oral motion on February 5, 2007 for a

continuance of the Daubert hearing, this Court noted in part, “The overriding question is how is the

proposed testimony of this expert relevant and if it is, is it admissible?”  See Minutes of Daubert

Hearing (Doc. 61).

As explained below, Gary Peel renews his request for the former question to be decided by

this Court on an ex parte basis, just as relevancy determinations are made ex parte in other contexts.

Also as explained below, the admissibility of Thomas Hoops’ testimony under Daubert is readily

apparent from his affidavit (Doc. 56), and implicit in the government’s reliance on considerations

outside of the Daubert framework.
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II.  Necessity Of An Ex Parte Showing
Of Relevance Of Expert Testimony

A.  Contrary Ruling Would “Substantially Destroy”
Gary Peel’s Fifth Amendment Right Not To Testify

The relevance of the testimony of Thomas L. Hoops, who is both a Certified Public

Accountant and a Certified Valuation Analyst, is conditioned upon whether Defendant Gary Peel

testifies in his own behalf, as the defense explained on February 5, 2007:

Your Honor, the Government’s request presents the defense with some-
thing of an evidentiary dilemma.  The relevancy of our expert’s proposed testi-
mony turns almost exclusively on whether or not Mr. Peel elects to testify in his
own defense.  If Mr. Peel elects not to testify, then we won’t be calling the expert.

Transcript of Daubert Hearing (hereinafter “Tr.) at 2 (attached as Addendum A).  

This critical fact alone distinguishes the present case from that relied upon by the government

at the Daubert hearing,  United States v. Yousef, 327 F.3d 56 (2  Cir. 2003), cert. denied, 540 U.S.nd

933, 124 S.Ct. 353 (2003).  See Tr. at 4.  The Second Circuit’s rationale regarding the defense’s

“advance notice” is clearly distinguishable from Gary Peel’s situation:

Nor did the defense experts’ testimony provide the Government with any more
information than they were already entitled to under Fed.R.Crim.P. 16, which
requires a defendant to provide at the Government’s request a written summary
of all expert testimony he plans to use at trial when the Government has complied
with a similar request by the defendant, as was the case here.

United States v. Yousef, 327 F.3d at 148, citing Fed.R.Crim.P. 16(b)(1)(C).  Of course, the

government is not entitled to any summary of Gary Peel’s testimony.  Neither is Gary Peel under any

obligation to decide - before hearing the witnesses against him and seeing the rest of the

government’s evidence - whether or not to take the witness stand on his own behalf. 

For decades, the Seventh Circuit has reiterated that evidentiary rulings may “substantially
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destroy” a defendant’s “right not to take the stand in his own defense...”  See United States v.

Robinson, 406 F.2d 64, 65 (7  Cir. 1969), cert. denied, 395 U.S. 926, 89 S.Ct. 1783 (1969), quotingth

United States v. Reed, 376 F.2d 226 (7  Cir. 1967).  Rather than “substantially destroy” an integralth

right under the Fifth Amendment, Gary Peel asks this Court to substitute the type of ex parte review

for relevancy which trial courts routinely permit, as detailed below.

B.  In Other Contexts, Ex Parte Reviews For Relevance
“‘...Are Part Of A Trial Judge’s Procedural Arsenal...’” 

It is respectfully submitted that the dearth of cases explicitly discussing ex parte review of

relevance under Daubert is hardly fatal to Gary Peel’s request.  After all, until moments before the

Daubert hearing in this case, undersigned counsel were under the belief that an ex parte review of

relevance was acceptable to the government.  Had the government and this Court agreed to an ex

parte procedure, this issue would not have been addressed in any published decision.

The reasonableness of such an approach is apparent from the declaration by more than one

Court of Appeals that, “‘Ex parte, in camera hearings are part of a trial judge’s procedural arsenal...’”

Wabun-Inini v. Sessions, 900 F.2d 1234, 1246-47 (8  Cir. 1990), reh’g denied, quoting United Statesth

v. Southard, 700 F.2d 1, 11 (1  Cir.), cert. denied sub nom., 464 U.S. 823, 104 S.Ct. 89 (1983).st

Noting that the offering party must “provide detailed public justification supporting the right to

examination,” the Eighth Circuit affirmed a district court which granted the government’s request for

an ex parte presentation on relevance.  Wabun v. Inini, 900 F.2d at 1247 (citations omitted).  One

such justification is avoiding disclosure of defense strategy.  See, e.g., United States v. Moussaoui,

2002 WL 32001775, *1 (FN 1) (D. Va. 2002) (“If articulating the relvance of this tape will reveal

defense strategy, the defendant may file any submission regarding this issue ex parte.”).
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In fact, there are numerous contexts in which ex parte showings of relevancy are made to a

court.  One example is when the proffered evidence involves classified information.  See, e.g., United

States v. Marzook, 435 F.Supp.2d 708, 747 (N.D.Ill. 2006); United States v. Unis, 867 F.2d 617,

624 (D.C. Cir. 1989) (analyzing ex parte procedure under the Classified Information Procedures Act).

Another is when the proffered evidence involves privileged material.  See, e.g., United States v.

Grace, 439 F.Supp.2d 1125, 1142 (FN 16) (D. Mont. 2006); In re Grand Jury Proceedings, 219 F.3d

175, 181 (2  Cir. 2000).  nd

In contrast to the government’s opposition to an ex parte showing of relevance in the present

case, “Courts routinely accept ex parte affidavits from government to make showing that items

subpoenaed are relevant to the investigation being conducted; such ex parte communications are

necessary to protect grand jury secrecy.”  United States v. Forbes, 150 F.Supp.2d 672, 678 (D. N.J.

2001), citing In re Grand Jury Subpoena, 223 F.3d 313, 216 (3  Cir. 2000); see also In re 1980rd

United States Grand Jury Subpoena Duces Tecum, 502 F.Supp. 576, 578 (E.D. La. 1980); In Re

Grand Jury Subpoena Duces Tecum Concerning Credit Bureau, Inc. of Georgia, 498 F.Supp. 1174,

1177 (N.D. Ga. 1980).  This same ex parte approach has been taken to pre-trial and trial subpoenas,

especially when any other procedure would unfairly disclose defense strategy: 

Hernandez established, in an ex parte proffer to the court, that the materials
sought are relevant and admissible.  Without revealing the substance of the
communication, which was properly communicated ex parte because it
related to trial strategy, the short answer is that these materials are relevant
to the issue of intent.

United States v. Nachamie, 92 F.Supp.2d 552, 564 (S.D.N.Y. 2000) (emphasis added); see also

United States v. Beckford, 964 F.Supp. 1010, 1028 (E.D. Va. 1997) (trial); United States v. Laymon,

127 F.R.D. 534, 535 (D. Colo. 1989) (suppression hearing); United States v. Stephens, 1986 WL

236, *1 (S.D.N.Y. 1986) (trial). 
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C.  Relevancy Is Implicit When A Court Determines Ex Parte To Order
The Subpoenaing Or Payment Of Expert Witnesses For Indigent Defendants

i.  Ex Parte Review Of “Necessity” Under Rule 17(b)
Of The Federal Rules Of Criminal Procedure

As the Seventh Circuit has explained at length, for over forty years indigent defendants have

not had to disclose defense strategy in order to subpoena witnesses:

Prior to the 1966 amendment to Rule 17(b), for an indigent defendant
to secure at government expense the issuance of a subpoena the defendant was
required to make a motion supported by an affidavit, stating; the name and address
of the witness, the testimony expected to be elicited from the witness, and the
materiality of the witness’ testimony.  This procedure was not conducted ex parte,
and consequently, while the government and wealthy defendants were able to have
subpoenas issued in blank, indigent defendants were required to disclose their
defense theory to the government.  Recognizing that requiring an indigent
defendant to disclose his defense strategy to his government adversary may be
constitutionally objectionable, Rule 17(b) was amended in 1966.  “That amend-
ment removed the constitutionally objectionable procedure from the provisions
of Rule 17(b) ... and substituted the constitutionally unobjectionable procedure
of permitting such disclosure to be made to the court ex parte.  Thus, since 
1966 indigent defendants, in requesting the issuance of a subpoena and the
payment of witness expenses, need reveal their defense theory only to an
impartial court and not to their government adversary.

United States v. Gaddis, 891 F.3d 152, 154 (7  Cir. 1989) (footnotes omitted; emphasis added).  th

In light of this well-established mechanism for ex parte review in order to avoid disclosure of

the “materiality of the witness’ testimony,” it would be exalting form over substance to disregard this

“constitutionally unobjectionable procedure” in an analogous context at the behest of the government.

ii.  Ex Parte Review Of “Necessity” Under 18 U.S.C. § 3006A(e)(1)

Similarly to the ex parte mechanism authorized by Rule 17(b) of the Federal Rules of Criminal

Procedure, the Criminal Justice Act provides for ex parte application for retaining expert services:
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Counsel for a person who is financially unable to obtain...expert...services
necessary for adequate representation may request them in an ex parte application.
Upon finding, after appropriate inquiry in an ex parte proceeding, that the services
are necessary and that the person is financially unable to obtain them, the court...
shall authorize counsel to obtain the services.

United States v. Hardin, 437 F.3d 463, 468 (5  Cir. 2006), quoting 18 U.S.C. § 3006A(e)(1).  Basedth

upon this statutory text, the Fifth Circuit explained:

Thus, the district court should have granted an appointment “after appropriate
inquiry in an ex parte proceeding” if Hardin demonstrated the expert was “neces-
sary for an adequate representation.”  District Courts must “grant the defendant
the assistance of an independent expert under § 3006A when necessary to respond
to the government’s case against him, where the government’s case ‘rests heavily
on a theory most competently addressed by expert testimony.’”

United States v. Hardin, 437 F.3d at 468 (citations omitted). 

Such applications can involve ex parte hearings.  See, e.g., United States v. Alden, 767 F.2d

314, 316 (7  Cir. 1984) (“On March 16, 1983, the court held separate ex parte hearings for theth

defendants to determine their need for psychiatric assistance, as required by section 3006A(e).”).

Hearings are not necessary if the ex parte application does not demonstrate the necessity of the

services being sought.  United States v. Goodwin, 770 F.2d 631, 634 (7  Cir. 1985), reh’g denied;th

cert. denied, 474 U.S. 1084, 106 S.Ct. 858 (1986).  

The necessity contemplated by 18 U.S.C. § 3006A(e)(1) may not be apparent before the

proceeding.  See United States v. Johnson, 962 F.2d 11 (table), 1992 WL 97939, *2 (7  Cir. 1992)th

(district court waited until the defendant testified at his sentencing hearing before making a final

denial of that defendant’s application for expert witnesses pursuant to 18 U.S.C. § 3006A(e)(1)).

Moreover, the decision may be delegated to a magistrate judge.  See United States v. Reddick, 620

F.2d 606, 606–07 (7  Cir. 1980) (application made to a magistrate judge for an investigator, pursuantth
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to 18 U.S.C. § 3006A(e)(1)).

In either event, expert testimony which is not relevant under Daubert could hardly be

necessary under 18 U.S.C. § 3006A(e)(1).  See United States v. Daniels, 64 F.3d 311, 315 (7  Cir.th

1995), cert. denied, 516 U.S. 1063, 116 S.Ct. 745 (1996) (“Obviously, it follows that if we do not

permit eyewitness expert testimony, such testimony is not necessary for Daniels’ defense.”).  In short,

district courts routinely, as part of their “necessity” analysis, determine on an ex parte basis the

relevancy of expert testimony - a relevancy which should be broadly construed: 

Appellants assert that the “fact in issue” in this case is the value of the ATR
distributorships and that Professor Jaffe’s testimony on the amount of capital
a venture capitalist would have raised had ATR been sold on the open market
is not instructive.  Appellants’ construction of Rule 702 is too restrictive.  The
purpose of Rule 702 is to admit expert testimony that is helpful to the trier of
fact.  We interpret the helpfulness standard broadly.  An expert witness need
not testify specifically about a fact in issue so long as his testimony is considered
helpful by the trier of fact in determining a fact in issue. 

American Technology Resources v. United States, 893 F.2d 651, 655 (3  Cir. 1990), reh’g denied;rd

cert. denied, 495 U.S. 933, 110 S.Ct. 2176 (1990).

III.  Admissibility of Expert Testimony

Having outlined the Daubert framework at length in its Motion for Hearing (see Doc. 48 at

2-3), the government in large part disregarded that analysis in order to speculate about the number

and type of witnesses it may need to rebut Thomas Hoops’ expert testimony.  See Tr. at 7-11.

As an initial observation, this complaint seems at odds with the unrivaled resources of the

federal government to locate and retain experts on a variety of subjects.  See, e.g., United States v.

Tidwell, 191 F.3d 976, 979 (9  Cir. 1999) (“The government also introduced a number of expertsth

on Native American religion and culture...”).  Indeed, “‘The financial resources of the prosecution
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and the ability of prosecutors to access police, informants, and experts are usually much greater than

those of defendants’ counsel...’” United States v. Faust, 456 F.3d 1342, 1353 (FN 3) (11  Cir. 2006),th

cert. denied, ___ U.S. ___, 127 S.Ct. 615 (2006) (citation omitted).

Moreover, the government has elsewhere employed exactly the types of experts which it may

need in the present case:

Respondent’s expert, Mr. Donald McEwen, although not an officially
accredited property appraiser, has valued computer hardware and software on
numerous occasions for both the Federal Government and private clients...He
concluded that the ‘highest and best use’ of the LFMS software was to generate
a stream of net income, and that the best indicator of its value was the expected
size of the income stream.  He further concluded that the development cost of
the LFMS software could not reflect accurately the projected net income from
the sales of the LFMS software or its value.

Provitola v. C.I.R., T.C. Memo. 1990-523, 1990 WL 141930 (U.S. Tax Ct. 1990), aff’d., 963 F.2d

385 (table) (11  Cir. 1992).  The government relied on another such expert in a case within theth

Seventh Circuit:

The government cites the opinion offered by one of its experts, Dr. Jaideep
Srivastava, who stated that WICOR’s software development practices were
“a fairly standard procedure that had been in existence at least a decade or more
before this period.”  In addition, Dr. Srivastava testified that he was not aware
of any new algorithms that were created through the CIS project.

WICOR, Inc. V. United States, 116 F.Supp.2d 1028, 1034 (E.D. Wis. 2000), aff’d., 263 F.3d 659

(7  Cir. 2001), reh’g denied.  th

Furthermore, Gary Peel is well aware that the government may respond to his solitary expert

with multiple experts in rebuttal: 

The four government appraisers were qualified as experts, and their valuations
were grounded on their experience in the publishing industry and on objective
factors such as the potential market for the book or software, the reputation
of the author, and competition from other works.  Appellants had ample oppor-
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tunity during cross-examination to explore any subjective considerations under-
lying the experts’ appraisals and to cast doubt on the reliability of those appraisals.
Appellants were also free to argue to the jury that the appraiser’s valuations were
inherently unreliable because of subjective considerations.  Finally, appellants
offered the opinions of their own expert, who testified that the purchase prices
were reasonable.  The jury, adequately instructed on the weight to accord
expert testimony, was thus in a position to balance the competing opinions
and to determine the actual values of the Properties on an informed basis.  

In re MDL-731 Tax Refund Litigation of Organizers and Promoters of Inv. Plans Involving Book

Properties Leasing, 989 F.2d 1290, 1299 (2  Cir. 1993), cert. denied, 510 U.S. 964, 114 S.Ct. 439nd

(1993) (citations omitted; emphasis added).

It is respectfully submitted that the affidavit of Thomas L. Hoops (see Doc. 56) meets every

criteria of the Daubert framework other than the relevance determination best made on an ex parte

basis.  In particular, paragraphs 4 and 5 underscore his expertise.  Paragraphs 6 and 7 establish the

reliability of the type of analysis which he has made in approximately 75 other cases (para. 4).

While every proffered expert must be considered individually, Gary Peel would hardly be the

first defendant charged with bankruptcy fraud to have an accountant testify as an expert witness.  See

Lefkowitz v. United States, 446 F.3d 788, 790 (7  Cir. 2006), reh’g denied; cert. denied, ___ U.S.th

___, 127 S.Ct. 843 (2006).  Likewise, the government has not been reticent in relying upon a forensic

accountant in a criminal prosecution charging, inter alia, bankruptcy fraud.  See United States v.

Bortnik, 2005 WL 1693924, *15 (E.D. Penn. 2005) (“The government relies on the documentary and

testimonial evidence from several outside professionals, including...forensic accountant Daniel

Coffey...”); see also United States v. Affleck, 776 F.2d 1451, 1456 (10  Cir. 1985) (government’sth

accountant was allowed to testify as an expert over the defendant’s hearsay objection).  

Of course, expert testimony by an accountant is not automatically admissible in every
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bankruptcy fraud case.  See United States v. Defazio, 899 F.2d 626, 633 (7  Cir. 1990) (affirmingth

district court’s exclusion of testimony of an accountant who had prepared hypothetical tax returns);

see also SEC v. Lipson, 46 F.Supp.2d 758, 762 (N.D. Ill. 1999), citing Frymire-Brinati v. KPMG

Peat Marwick, 2 F.3d 183, 186-88 (7  Cir. 1993).  It is respectfully submitted, however, that theth

expert testimony at issue in the present case is akin to that approved in straightforward fashion under

Daubert:

For purposes of the Daubert standard, it was sufficient that Terpstra
possessed the requisite skill to review the financial documents, that the docu-
ments relied on were of the type that an accountant would use to classify a
transaction such as the one at issue in this case, that the testimony proffered
by Terpstra was reasonable in light of the documents he proposed to testify
about, and the proffered testimony aided in determination of an issue for trial.
Those requirements were met and the testimony was therefore allowed.

In re Joy Recovery Technology Corp., 286 B.R. 54, 72 (N.D. Ill. 2002).

Courts should be wary of arguments which purport to fall under Daubert, but which are

actually for the jury to consider, as the Third Circuit noted when it affirmed the admission of

valuation testimony from the government’s expert:

Although appellants’ argument is couched in terms of whether Professor 
Jaffe was qualified, the real thrust of their arguments appear to challenge the
helpfulness of Professor Jaffe’s testimony, as well as its credibility.  The district
court concluded, and we agree, that his testimony would be helpful.  Finally,
credibility was a decision for the trier of fact to whom we now defer. 

American Technology Resources v. United States, 893 F.2d 651, 655 (3  Cir. 1990), reh’g denied;rd

cert. denied, 495 U.S. 933, 110 S.Ct. 2176 (1990).  Put another way:

As the district court correctly ruled, however, any weaknesses in the factual
basis of an expert witness’ opinion, including unfamiliarity with standards, bear
on the weight of the evidence rather than on its admissibility.

United States v. L.E. Cooke Company, Inc., 991 F.2d 336, 342 (6  Cir. 1993) (citations omitted).th
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CONCLUSION

The government noted on February 5, 2007 that both the government and the defense make

decisions which preclude other alternatives.  See Tr. at 5.  One such decision is the government’s

opposition to Gary Peel’s sole expert witness.

The government was first informed of the possibility that the defense would call Thomas

Hoops as an expert witness by letter dated October 27, 2006.  Attached to that letter were Thomas

Hoops’ curriculum vitae, as well as graphs which he had prepared in anticipation of testifying.

For three and a half months, the government has known enough about the defense’s expert

witness to begin marshaling its own experts in rebuttal.  That knowledge has been supplemented by

pleadings and disclosures leading up to the Daubert hearing on February 5, 2007.

Many of the government’s arguments at that hearing concern the level of uncertainty which

the government has about how best to rebut this defense expert.  See Tr. at 6-8.  Yet this level of

uncertainty exists in a variety of contexts.  See, e.g., United States v. Buchbinder, 796 F.2d 910, 915

(7  Cir. 1986) (“Buchbinder is correct in asserting that Rule 12.2(b) does not require him to specifyth

the ‘exact mental disease’ from which he is suffering.”).  The government’s quest for answers cannot

override the limits of Daubert and its progeny, nor the Federal Rules of Evidence - particularly Rule

702, nor Gary Peel’s Fifth Amendment rights to decide in the midst of trial whether or not to testify.

Respectfully submitted,

/s/Phillip J. Kavanaugh                            
PHILLIP J. KAVANAUGH
Federal Public Defender
650 Missouri Avenue, Room G10A
East St. Louis, Illinois 62201
(618) 482-9050
ATTORNEY FOR DEFENDANT PEEL
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The following co-counsel consent to electronic filing and the use of their electronic signatures:

/s/ Stephen C. Williams                            /s/ Daniel G. Cronin                                 
STEPHEN C. WILLIAMS DANIEL G. CRONIN
Assistant Federal Public Defender Assistant Federal Public Defender
650 Missouri Avenue, Room G10A 650 Missouri Avenue, Room G10A
East St. Louis, Illinois 62201 East St. Louis, Illinois 62201
(618) 482-9050 (618) 482-9050
ATTORNEY FOR DEFENDANT PEEL ATTORNEY FOR DEFENDANT PEEL

CERTIFICATE OF SERVICE

              The undersigned attorney hereby certifies that on February 12, 2007, he provided a copy

of this document to: 

Kevin F. Burke
 Assistant United States Attorney

 Nine Executive Drive
Fairview Heights, Illinois 62208

via electronic filing with the Clerk of the Court using the CM/ECF system.

/s/ Phillip J. Kavanaugh                              
PHILLIP J. KAVANAUGH
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