
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

vs. ) CRIMINAL NO. 06-30049 WDS
)

GARY E. PEEL, )
)

Defendant. )

GOVERNMENT’S REPLY TO DEFENDANT’S BRIEF ON 
RELEVANCE AND ADMISSIBILITY OF EXPERT TESTIMONY

Comes now the United States, by and through its attorneys, and respectfully replies to the

defendant’s brief on the relevance and admissibility of expert testimony.

Introduction

The defense advances arguments that may essentially be divided into three parts: 1) requiring

a relevancy showing in open court would “substantially destroy” Gary Peel’s Fifth Amendment right

not to testify (Def. Brief at 2-3 (Doc. 64)); 2) there is nothing inherently wrong with ex parte

proceedings, therefore an ex parte proceeding ought to be allowed in this instance (Id. at 3-7), and;

3) the government has plenty of resources to hire as many experts as needed to prepare for whatever

it is that Mr. Hoops might say at trial (Id. at 7-10).  

The “‘Substantial Destruction’ of Right Not to Testify” Argument

The defense makes a conclusory statement that a relevance showing would “substantially

destroy” Gary Peel’s right not to testify and cites United States v. Robinson, 406 F.2d 64,65 (7  Cir.th

1969), cert. denied, quoting United States v. Reed, 376 F.2d 226 (7  Cir. 1967).  The Robinson andth

Reed cases involved the prosecution’s use and reference to “mug shots.”  In Robinson, these

references to mug shots did not amount to reversible error.  406 F.2d at 65-66.  In Reed, the
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references were prejudicial enough to be found to have violated the defendant’s right to be presumed

innocent and not to testify.  376 F.2d at 228.  

Significantly, both Reed and Robinson involved the prejudicial acts of the government, not

the tactical choices of the defense.  The issues presented in these cases are so different from the

issues in the present case as to be of little analytical value beyond a reiteration of the maxim that

defendant’s have a right not to testify.  The government does not seek to interfere with this right.

The government merely asserts its right to a determination of the relevance of a proposed expert’s

testimony so that it may adequately prepare for trial and, if need be, retain the appropriate rebuttal

expert. 

The “Ex Parte Procedures are Acceptable in Other Contexts” Argument

The defendant makes that the argument that ex parte reviews of relevance, whether explicit

or implicit, are acceptable “in other contexts” – specifically, classified information, secret grand jury

information, and defense subpoenas.  The government has no argument with this and has not made

an overbroad objection to the use of ex parte review.  Obviously, this straw man must be knocked

down.  Ex parte reviews unarguably have their place, but not in the context of expert testimony. 

 An expert witness brings a certain prestige to the stand.  But, “[u]nless the expertise adds

something, the expert at best is offering a gratuitous opinion, and at worst is exerting undue

influence on the jury that would be subject to control under Rule 403.”  United States v. Hall,

93 F.3d 1337, 1343 (7  Cir. 1996).  Whether something as powerful as expert testimony isth

admissible is determined using the adversarial process well established in Daubert and its progeny,

not ex parte review.
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The “Unrivaled Resources of the Federal Government” Argument

The defense claims says that the prosecution has the “unrivaled resources of the federal

government to locate and retain expert witnesses on a variety of subjects.”  (Def. Brief at 7 (Doc.

64)).  Implicit in this statement is the defense acknowledgment that retaining a number of experts

at this point is exactly what would be required of the government given the failure of the defense to

disclose the relevance of Mr. Hoops’ testimony.  The defense is suggesting that the government

should hire the entire panoply of experts necessary to rebut whatever it is that Mr. Hoops might say

in trial.  But the defense position obviously exaggerates the ability of the prosecution to lavish

resources on a case.  The defense must understand that the prosecution will not be able to retain four

or five experts to evaluate Mr. Hoops’ report and sit through Mr. Hoops testimony, all in the

expectation that one, or perhaps even none, of the experts may testify. 

The defense goes on to state “for three months, the government has known enough about the

defense’s expert witness to begin marshaling its own experts in rebuttal.”  But this statement ignores

the fact that the government still has little idea what Mr. Hoops will testify to and how anything he

might say could possibly be relevant.  The government must know these things in order to identify

a potential rebuttal expert or, alternatively, perform the necessary research to cross-examine Mr.

Hoops and forego the use of a rebuttal expert. Upon receiving Mr. Hoops’ report, the government

promptly moved for a Daubert hearing.  The “three and a half months” reference is a non sequitur.

If the defense had disclosed Mr. Hoops’ chart a year ago, the government would still be no more

prepared today to rebut the stealth testimony of Mr. Hoops.  
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Conclusion

The only case cited by the defense which begins to address the issue at hand is a case that the

defense attempts to distinguish – United State v. Yousef, 327 F.3d 56 (2  Cir. 2003), cert. denied,nd

540 U.S. 933, 124 S.Ct. 353 (2003).  (Def. Brief at 2 (Doc. 64)).  In Yousef the defense similarly

claimed that “conducting a Daubert hearing for the defense experts caused prejudice to defendants

because the Government was provided with advance notice of the defense experts’ testimony.”

327 F.3d at 148.  The Second Circuit found this argument to be “utterly without merit” and pointed

out that “Daubert applies to both defense and government experts.”  Peel claims prejudice if he

complies with the recognized Daubert process.  But under Yousef, claims of prejudice do not relieve

a defendant from the requirements of Daubert.  The defense is no more entitled to keep its expert

testimony secret than the government.  The government respectfully requests that the relevance

prong of Mr. Hoops’ testimony be considered in open court under the adversarial process

contemplated in Daubert.

Respectfully submitted,

RANDY G. MASSEY
Acting United States Attorney

s/Kevin F. Burke              
KEVIN F. BURKE
Assistant United States Attorney
Nine Executive Drive
Fairview Heights, IL 62208
Phone: (618) 628-3700
Fax: (618) 628-3720
E-mail:  Kevin.Burke2@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. ) Case No. 06-30049-WDS
)

GARY E. PEEL, )
)

Defendant. )

Certificate of Service

I hereby certify that on February 14, 2007, I electronically filed Government’s Opposition

to Defendant Gary E. Peel’s Motion for Recusal with the Clerk of Court using the CM/ECF

system which will send notification of such filing(s) to the following:

Stephen C. Williams: Stephen_Williams@fd.org

Daniel G. Cronin: Dan_Cronin@fd.org

Phillip J. Kavanaugh, III: Phillip_Kavanaugh@fd.org

Respectfully submitted,

RANDY G. MASSEY
Acting United States Attorney

s/Kevin F. Burke                            
KEVIN F. BURKE
Assistant. United States Attorney
Nine Executive Drive
Fairview Heights, IL 62208
Telephone:  (618) 628-3700
Fax: (618) 628-3720
E-mail: Kevin.Burke2@usdoj.gov
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